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THE RULE OF CONSTRUCTION IN MAY v. JOYNES. 



Richmond, Va., June 12th, 1908. 
Editor of "Va. Law Register," 

Charlottesville, Va. 
Dear Sir: 

An examination of the Amendment to V. C. 1904, Sec. 2418, Acts 
1908, p. 187, which is evidently intended to abolish the rule of con- 
struction in May- v. Joynes, 20 Grat. 692, has suggested many inter- 
esting legal questions which may be raised in the application of that 
amendment to wills of the May and Joynes class. Thinking that a 
brief discussion of this subject might possibly be of sufficient interest 
to the Bar to justify its publication in the "Law Register," I enclose 
herewith a short article suggesting .a few of the questions which 
might be raised in construing the new statute. 

PRESTON COCKE. 



What is the present status of that rule? This is now a very 
pertinent question, by reason of the fact that the Va. Legislature 
of 1908 has amended Sectibn 2418 of the Code of 1904, appar- 
ently for the purpose of abolishing it. The object of this article 
is to consider very briefly what is, or may be, the effect of that 
amendment. And, as it is necessary to have a clear understanding 
of the rule itself before we apply the statute to it, we shall first 
state the rule, then quote the statute, and then consider its prob- 
able effect. 

THE RULE IN MAY V. JOYNES, 20 GRAT. 692. 

In this case the testator devised and bequeathed his whole 
estate to his wife "during her life, but with full power to 
make sale of any part of said estate, and to convey absolute 
titles to the purchasers; and use the purchase money for in- 
vestment or any purpose that she pleases; with only this re- 
striction, that whatever remains at her death, shall, after 
paying any debts she may owe, or any legacies that she may 
leave, be divided as follows," &c. 



162 14 Virginia law REGISTER. [July, 

Under this will, the testator's widow claimed a fee simple 
estate, while the remaindermen contended that she had only a 
life interest. 

The Court held, that testator's widow "is entitled to a fee 
simple in the real estate, and an absolute property in the 
personal estate of her late husband, * * * ; and that the 
limitation over of whatever remains at her death is incon- 
sistent with, and repugnant to, such fee simple and absolute 
property in said real and personal estate, and fails for un- 
certainty." Opn. 715. 

As this rule of construction is usually designated in Va. as the 
May & Joynes rule, it is very natural to presume that it origi- 
nated in the decision of that case. But this is not so; for the 
foundation of the rule seems to have been laid as far back as 
Jenor & Hardie's Case, 7 Leonard Rep. 283; (Eng. Com. P. 
Ct., 1606). And it was followed in Robinson v. Dusgate, 2 
Vern. Ch. R. 181 (Eng. Ch. 1690) ; Tomlinson v. Dighton, 1 P. 
Wm a . R 149 (Eng. Ch. 1711); and Maskelyne v. M., 1 Am- 
bler's R. 750 (Eng. Ch. 1775). 

The rule was followed, to a greater or less extent, in Virginia 
as far back as the case of Sherman v. S., 1 Wash. 266 (1794). 
And subsequently in Riddick v. Cohoon, 4 Rand. 547; and in 
Burwell v. Anderson, 3 Leigh 348. Since the decision of May 
v. Joynes, which was decided in 1857, though not reported until 
1871, the rule has been followed down to Brown v. Strother, 102 
Va. 145 (1903), in which the Court said: 

"Whenever in any devise or conveyance a life estate is 
given, and there is afterwards given the life tenant or first 
taker, power to dispose of or consume the corpus of the 
estate, the first taker is vested with a fee simple estate, and 
all limitations over are void on the ground of repugnancy 
and uncertainty." Opn. 147. 

The case of Brown z>. Strother, supra, was cited with approval 
and followed in Bing v. Burrus, 106 Va. 478, the last reported 
case bearing on this question. 

From the above decisions, it will be seen that this rule has been 
followed in England for over 300 years, and in Virginia for over 
100 years. And for 50 years, it has been so fully established 
as a rule of construction in this State, that it has the force and 
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effect of a statute. Now let us see what the Legislature has 
done, or attempted to do, by way of abolishing this rule. 

AMENDMENT TO SECTION 2418, CODE 1904. 

That section, as amended, reads as follows, the amendment 
being indicated by italics. 

"§ 2418. Any interest in or claim to real estate may be 
disposed of by deed or will. Any estate may be made to 
commence in futuro, by deed, in like manner as by will, and 
any estate, real or personal, may be disposed of by deed or 
will with power of absolute disposition by the grantee, 
devisee, or legatee, with limitation over by way of remainder, 
of ex'ecutpry interest, of such portion of such estate so 
granted, devised, or bequeathed, which shall not have been 
absolutely disposed of by such grantee, devisee, or legatee, 
in his or her lifetime, zt'hich said remainder, or executory 
interest, shall be valid and shall pass as directed by such 
grantor or testator; provided, however, that a deed of trust 
or mortgage shall not be construed to be such absolute dis- 
position of the estate thereby conveyed, unless there be sale 
thereunder ; and any estate which would be good as an ex- 
ecutory devise or bequest, shall be good if created by deed." 

EFFECT OF AMENDMENT. 

We must presume that the Legislature was induced to enact 
the above amendment under the belief that it would carry out 
the expressed intention of the testator or grantor ; that it would 
reduce the trouble of construing such limitations as that in May 
v. Joynes to a minimum ; and that it would prevent much ex- 
pensive and troublesome litigation. If these were the objects to 
be accomplished by the attempt to abolish this well established 
rule, have they been accomplished ? 

In construing such a devise or legacy, it is probable that the 
Court will first have to decide, as it now does, whether the case 
conies within the rule of May v. Joynes. If this course is pur- 
sued, then we shall have as much litigation on a preliminary 
question as we now have on the entire construction of such a 
limitation. But this is a mere "drop in the bucket" to the num- 
berless other questions, which the ingenuity of the Bar can raise 
in the construction of this amendment. After a hurried consid- 
eration of the amended Statute, the writer suggests the following 
questions as liable to arise under it. and there are no doubt many 
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more which could and will arise, all of which will require the 
construction of the Supreme Court of the State to settle them. 

Suppose the testator, under such a will as that in May v. Joynes, 
devises his farm "Blackacre" to the tenant for life, who ex- 
changes it for "Whiteacre," or who sells "Blackacre" and invests 
the proceeds of sale in "Whiteacre," and then dies owning 
"Whiteacre." Is not that such an absolute disposition by the 
life tenant of "Blackacre" as will defeat the limitation over to 
the remaindermen of what remains at the death of the life tenant ? 

Again, suppose the testator, under such a will, bequeaths 
$10,000.00 of stock which he owns in a particular company ; 
and the first taker sells it, and the proceeds cannot be traced after 
his death, though he may leave $10,000.00 worth of property, 
will that defeat the limitation over? 

Again, suppose the testator, under such a will, bequeaths 
$10,000.00 in money ; and the first taker owned $10,000.00 in his 
own right at the time he received the legacy, which gives him 
an estate of $20,000.00; but he spends $10,000.00 during the 
residue of his life, and consequently leaves only $10,000.00 at his 
death. Is the $10,000.00 left a part of the legatees original estate, 
or is it a part of the testator's estate ; i. e., does it necessarily pass 
to the remaindermen under the testator's will ? 

Again, suppose the life tenant or first taker, under such a will 
makes a conveyance or assignment by deed of gift to the per- 
son to whom he wishes it to go at his death of all the property 
received under the will, but reserves the income during life for 
his own support. Is not that an absolute disposition of his de- 
vise or legacy? 

Again, suppose the life tenant or first taker, under such a will, 
sells his entire devise or legacy to the person whom he wishes 
to have it at his death for a life annuity. Is not that an absolute 
disposition of the devise or legacy? 

And again, suppose the life tenant or first taker, under such 
a will, just before death, makes a gift of all the property which 
he received from the testator to the person whom he wishes to 
have it at his death. Is not such a gift an absolute disposition 
of his devise or legacy; and could the remaindermen under the 
will recover it? 

Now, if the object of the Legislature was to carry out the tes- 



1908.] KUUS 0? CONSTRUCTION IN MAY V. JOYNES. 165 

tator's expressed wishes ; then it seems that the life tenant or first 
taker could evade the statute so easily as to make it a nullity. 
And if the object was also to simplify the construction of such 
wills, and thus avoid expensive litigation; then it seems that 
the chances of such litigation have been doubled, or even quad- 
rupled. It has taken not less than 50 years to establish the rule 
of construction in May v. Joynes, and it will probably take an- 
other 50 years to establish another rule of construction under said 
statute. If it was the intention of the Legislature to bury May 
v. Joynes, it does not behoove the Bar to shed any tears over 
its grave, as it will probably be productive of much litigation for 
a generation or more to come. But for the community at large, 
for whose benefit alone laws should be enacted, the above statute 
seems to be a piece of unwise legislation. 

Preston Cooke. 
Richmond, Va. 

June 12th, 1908. 



